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provision on the subject of eminent domain is subordinated 
thereto. 

In respect to the Fourteenth Amendment, the court holds that 
the compensation required by due process, 3 is secured; that while 
the ascertainment of just compensation is a judicial question,* 
the hearing before the Railroad Commission is of a judicial nature 
satisfying the requirements of constitutional law, 5 and that it is 
not requisite for due process that the compensation be fixed by 
a jury. 6 W. C. J. 

Wills: Construction of Devise to Heirs of Testator. — 
In the Estate of Watts, 1 the Supreme Court of California, revers- 
ing the trial court, held that where a testatrix used the word 
"heirs" in her will without qualification, the word should be con- 
strued as including those entitled to succeed to property upon 
intestacy, as provided for in the Civil Code. 2 The court looked 
at the nature of the property and since the estate consisted 
entirely of community property belonging to the testatrix and 
her predeceased spouse, decreed that distribution should be made 
among her own and her husband's relatives. 8 Had the estate 
consisted of separate property, distribution would have been 
made to her relatives solely. 4 

In so deciding, the court gave effect to the well established 
principle that in construing the word "heirs" and determining who 
are entitled to take property in that character, the court should 
have regard not only to the origin of the property but also to the 
species of property that has been disposed of in the will. 5 In 
jurisdictions where personalty went to next of kin and realty 
to heirs, a general bequest of personalty to "heirs" would have 
passed to those who could have taken in that character under 
the local statutes of distribution; while a general devise of realty 

* Chicago, B. & Q. R. R. Co. v. Chicago (1897), 166 U. S. 226, 41 
L. Ed. 979, 17 Sup. Ct. Rep. 581. 

4 Monongahela Navigation Co. v. United States (1892), 148 U. S. 
312, 37 L. Ed. 463, 13 Sup. Ct. Rep. 622. 

8 Marin Water and Power Co. v. Railroad Commission (1916), 171 
Cal. 706 154 Pac. 864 

'eBauman v. Ross (1897), 167 U. S. 548, 42 L. Ed. 270, 17 Sup. Ct. 
Rep. 966. 

"• (Sept. 24, 1918), 56 Cal. Dec. 301. 

2 Cal. Civ. Code, § 1334; Hochstein v. Berghauser (1899), 123 Cal. 
681, 687, 56 Pac. 547. 

•■Cal. Civ. Code, § 1386, subd. 8; Estate of Davidson (1913), 21 
Cal. App. 118, 131 Pac. 67; Estate of William Brady (1915), 171 Cal. 
1, 151 Pac. 275. 

*Cal. Civ. Code, § 1386, subd. 3. 

"Clarke v. Cordis (1862), 4 Allen 466, 480; Fabens v. Fabens (1886), 
141 Mass. 395, 5 N. E. 650; Reen v. Wagner (1893), 51 N. J. Eq. 1, 
26 Atl. 466; Estate of F. A. Comly (1890), 136 Pa. St. 153, 20 Atl. 
397; Montignani v. Blade (1895), 145 N. Y. Ill, 39 N. E. 719; In re 
Senson's Estate (1893), 55 Minn. 300, 56 N. W. 1115. 
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would have been a gift to those who would have taken as heirs 
under the local statute of descent, if the testator had died intes- 
tate. 

In England today, under the Inheritance Act of 1833, it is 
still the rule that descent must be traced from the last pur- 
chaser." Respect is had to the origin of the landed property and 
the ancestor who acquired it by purchase. 7 

In Roman law, the word "heir" was construed to mean a 
universal successor. 8 Not only did the heir inherit the property 
of the deceased but he also continued the decedent's legal per- 
sonality and succeeded to all his rights and liabilities. 8 Inher- 
itance was a continuation rather than a succession. 10 The trans- 
mission of the personality of the deceased to the heir was empha- 
sized. In the law of England and America, emphasis is laid on 
the transmission of property and rights, and upon individual, 
as distinguished from universal, succession. 11 The Roman heir 
approached somewhat the position of the common law executor 
or administrator so far as personalty was concerned, 12 or the 
position of a sole heir who was also sole executor; and still 
closer the position of the personal representative in jurisdictions 
where, as in England, since the Land Transfer Act of 1897, 
60 & 61 Vict, c. 65, such representative holds title to all of 
decedent's estate, real and personal, pending administration. In 
Roman law the origin and nature of the property was not con- 
sidered. 13 

But the Roman law had itself passed through at least three 
great stages, revolutionary in their changes, from the XII Tables, 
through the praetorian reforms to the 118th Novel. 14 As in 
early Rome, so in many other primitive legal systems, the ana- 
logue of what we call an "heir" was restricted by the rule of 
agnatic relationships. In many other systems, indeed all over the 
world today, are examples of junior right, like the old borough 
English described by Blackstone ; 15 or of equal right, like the 
Kentish gavelkind; 16 or of senior right, as in the English primo- 
geniture. 17 We have, indeed, never known these in America, for 

6 3 & 4 William IV, c. 106. 

7 Stephen's Commentaries on the Laws of England (16th ed.) Vol. 

I, p. 305; Mackenzie, Studies in Roman Law (7th ed.) p. 336. 

8 Maine, Ancient Law, p. 195. 

9 Dig. 50, 17, 59; Sohm's Institutes of Roman Law (3d ed., Ledlie) 
p. 504. 

10 Holmes, The Common Law, p. 343. 

11 Sherman, Roman Law in the Modern World, p. 234. 

12 Williams, Institutes of Justinian Illustrated by English Law (Bk. 

II, Tit. XIV) p. 125. 

13 Laurent, Principes de Droit Civil, Vol. VIII, p. 579. 

14 Hunter, Roman Law, p. 833. 
"1 Bl. Comm. (Jones' ed.) 823. 
"Id., p. 825. 

17 Cecil, Primogeniture. 
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they were never adopted as suitable to American conditions. Nor 
have we ever known the other canon of descent that preferred 
the males to females; although that rule had prevailed in many 
other systems than the English, e. g., the Athenian, 18 the Jewish, 1 ' 
the French, 20 and the German 21 down through the middle ages. 
Very justly Tocqueville expressed his surprise "that ancient 
and modern jurists have not attributed a greater importance to 
the laws of inheritance. It is true they belong to civil affairs; 
but they ought, nevertheless, to be placed at the head of all 
political institutions; for, while political laws are only the sym- 
bols of a nation's condition, those which determine the descent 
of property, exercise an extraordinary influence over its social 
state. They operate in a uniform and certain manner. Man 
acquires through their means, a kind of preternatural power over 
the destiny of unborn generations. When the legislator has estab- 
lished the laws of succession, he may rest from his labours. The 
machine once set in motion will go on for ages; and advance, 
as if self-directed, steadily to a certain end, according to the 
bias originally impressed upon it." 22 New tendencies in the law 
of succession will ever appear, and be interesting, for no portion 
of the law reveals more abundant illustrations of the fact that 
law is only human circumstance and opinion, and changes with 
the alterations of these. The differences between our Anglo- 
American system of future interests and that of other countries 
illustrates a difference of traditions and policies which those who 
know only their own law are unlikely to imagine. The law of 
property especially calls for the attention of the student of human 
opinion, — we need more studies like those of McCulloch 28 and 
of Mr. Cecil. 24 But indeed every other field of the law would 
repay investigation from the same viewpoint. 

R. P. 

18 McCulloch, Succession to Property, p. 3. 

19 Deuteronomy xxi, 15, 17. 

20 Brissaud, History of French Private Law, pp. 634-638. 
"Huebner, History of Germanic Private Law, pp. 729-730. 
22 M. de Tocqueville, de la Democratic en Am&ique, c. iii. 
28 McCulloch, Succession to Property. 
24 Cecil, Primogeniture. 



